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HOLMES, Board Menber:

In a decision dated Novenmber 16, 1998, an |nmi gration Judge found
that the Imrigration and Naturalization Service had not net its
burden of denonstrating that the respondent was renovabl e as char ged
under section 237(a)(2)(A)(ii) of the Inmigration and Nationality
Act, 8 U . S.C. § 1227(a)(2)(A)(ii) (Supp. Il 1996), and ordered the
renmoval proceedings term nated. The Service has appeal ed fromthat
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deci si on. The appeal will be sustained and the record will be
remanded to the Inmgration Judge for further proceedings.

| . PROCEDURAL AND FACTUAL BACKGROUND

The respondent is a native and citizen of Mexico who adjusted his
status to that of a lawful pernmanent resident on Septenber 20, 1989,
under section 245A of the Act, 8 U.S.C. § 1255a (1988). On June 19,
1998, the respondent was convicted in Arizona of aggravated driving
or being in actual physical control of a vehicle while under the
i nfluence of intoxicating liquor or drugs (“DU ™), in violation of
sections 28-692(A)(1) and 28-697(A)(1) of the Arizona Revised
Statutes, for an offense that occurred on January 29, 1997. The
respondent was al so convicted on June 19, 1998, of aggravated DUl
in violation of sections 28-1381(A)(1) and 28-1383(A)(1) of the
Arizona Revised Statutes, for a separate offense that occurred on
March 1, 1998.! The respondent received a sentence of 4 nonths’
i ncarceration for each offense, to be served concurrently, foll owed
by 5 years’ probation.?

The Immgration Judge found that the respondent’s aggravated DU
convictions were not for crines involving noral turpitude. Wthout

1 Section 28-692 of the Arizona Revised Statutes was renunbered as
section 28-1381. 1996 Ariz. Sess. Laws ch. 76, 8§ 3, as anended by
1997 Ariz. Sess. Laws ch. 1, § 106 (effective Oct. 1, 1997).
Section 28-697 was renunbered as section 28-1383 and anended. 1996
Ariz. Sess. Laws ch. 76, 88 3, 25, as anended by 1997 Ariz. Sess.
Laws ch. 1, § 108 (effective Oct. 1, 1997); 1997 Ariz. Sess. Laws
ch. 220, § 82.

2 Because of the manner in which these proceedi ngs progressed, the
respondent’s conviction records were not placed into evidence.
However, the respondent conceded the facts alleged in the Notice to
Appear (Form|-862) regarding the nature of the convictions.
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specifically addressing the fact that each conviction was for
aggravated DU, the Inmgration Judge determ ned that the Service

had not established that “driving wunder the influence of
intoxicating liquor is, in fact, a crime involving base or vile
conduct or noral turpitude as classically defined.” Consequently,

the Imrigration Judge concluded that the charge of renpvability
coul d not be sustained, and he term nated the renoval proceedings.
The Service appeals from that decision, arguing that a conviction
for aggravated DU is a conviction for a crinme involving noral
turpi tude.

I1. |1 SSUE PRESENTED ON APPEAL

The issue raised in this case is whether the respondent’s two
convictions for aggravated DU, in violation of sections
28-697(A) (1) and 28-1383(A) (1) of the Arizona Revised Statutes, are
convictions for crimes involving noral turpitude within the scope of
section 237(a)(2)(A)(ii) of the Act.

I'11. RELEVANT PROVI SI ONS OF ARI ZONA LAW

The respondent’s first aggravated DU conviction was in violation
of sections 28-692(A) (1) and 28-697(A)(1) of the Arizona Revised
St at ut es. At the time he commtted the offense, section
28-692(A) (1) provided as foll ows:

It is unlawful for any person to drive or be in actual
physi cal control of any vehicle within this state under any
of the follow ng circunstances:

1. While under the influence of intoxicating |iquor,
any drug, a vapor rel easi ng substance containing atoxic
substance or any conbination of |iquor, drugs or vapor
rel easi ng substances if the person is inpaired to the
sl i ghtest degree.

Ariz. Rev. Stat. Ann. § 28-692(A)(1) (1997). Section 28-697(A)
provi ded as foll ows:



I nterimDecision #3423

Ariz.

The

A person is gqguilty of aggravated driving or actua

physi cal control while under the influence of intoxicating
liquor or drugs if the person does either of the follow ng:

1. Conmits a violation of § 28-692 [driving under the
i nfluence] or this section while the person’s driver’'s
license or privilege to drive is suspended, cancell ed,
revoked or refused, or the person’s driver’'s |icense or
privilege to drive is restricted as a result of
violating 8 28-692 or under § 28-694 [administrative
Iicense suspension for driving under the influence].

2. Conmits a third or subsequent violation of § 28-692
or this section or is convicted of a violation of
§ 28-692 or this section and has previously been
convi cted of any conbi nation of convictions of § 28-692
or this section or acts in another state, a court of the
United States or a tribal court which if committed in
this state would be a violation of § 28-692 or this
section within a period of sixty nonths. For the
pur poses of this paragraph, an order of a juvenile court
adj udi cating the person delinquent is equivalent to a
convi ction.

3. Commits a violation of § 28-692 while a person
under fifteen years of age is in the vehicle.

Rev. Stat. Ann. 8§ 28-697(A)(1)-(3) (1997).

respondent’s second conviction for aggravated DU was

in

vi ol ati on of sections 28-1381(A)(1) and 28-1383(A)(1) of the Arizona
Revi sed Statutes. Section 28-1381(A)(1) provides as foll ows:

It is unlawful for a person to drive or be in actua

physi cal control of a vehicle in this state under any of
the follow ng circunmstances:

1. Wile under the influence of intoxicating |iquor,
any drug, a vapor rel easing substance containing atoxic
substance or any conbination of |iquor, drugs or vapor



Interi mDecision #3423

rel easing substances if the person is inmpaired to the
slightest degree.

Ariz. Rev. Stat. Ann. § 28-1381(A)(1) (1998). Section 28-1383(A)
provi des as foll ows:

A person is gqguilty of aggravated driving or actua
physi cal control while under the influence of intoxicating
l'iquor or drugs if the person does either of the follow ng:

1. Commits a violation of § 28-1381 [driving under
the influence] or this section while the person’s driver
license or privilege to drive is suspended, cancel ed,
revoked or refused or while a restriction is placed on
the person’s driver license or privilege to drive as a
result of violating 8§ 28-1381 or wunder § 28-1385

[adm ni strative |license suspension for driving under the
i nfluence].

2. Wthin a period of sixty nonths conmits a third or
subsequent viol ation of § 28-1381 or this section or is
convicted of a violation of 8§ 28-1381 or this section
and has previously been convicted of any conbi nati on of
convictions of § 28-1381 or this section or acts in
anot her state, a court of the United States or a tri bal
court that if committed in this state would be a
violation of § 28-1381 or this section. For the
purposes of this paragraph and § 28-1382, an order of
a juvenile court adjudicating the person delinquent is
equi valent to a conviction.

3. Commits a violation of § 28-1381 while a person
under fifteen years of age is in the vehicle.

Ariz. Rev. Stat. Ann. § 28-1383(A)(1)-(3) (1998).

V. ANALYSI S

The issue presented in this case involves the meani ng and scope of
the phrase “crime involving noral tur pi tude” in section
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237(a)(2) (A (ii) of the Act. “Mral turpitude” is a termthat has
deep roots in the law.® Matter of Khourn, 21 I&N Dec. 1041 (BIA
1997). While this termhas been the subject of interpretation for
many years, its precise neaning and scope have never been fully
settl ed. Nearly 50 years ago, the phrase “crinme involving nora

turpitude” was chall enged as being unconstitutionally vague, but a
di vided Supreme Court found that its neaning was sufficiently
definite to withstand constitutional scrutiny, in part because, even
at that time, the phrase had been part of the imrgration |aws for
nore than 60 years. Jordan v. De George, 341 U S. 223, 229-32
(1951). The Court noted that “difficulty in determ ning whether
certain marginal offenses are within the nmeaning of the I|anguage
under attack as vague does not automatically render a statute
unconstitutional for indefiniteness.” |[d. at 231.4 Subsequent to
the Supreme Court’s decision in Jordan, both the courts and this
Board have referred to noral turpitude as a “nebul ous concept” with
anple roomfor differing definitions of the term Franklinv. INS

72 F.3d 571, 573 (8th Cir. 1995), aff'g Matter of Franklin, 20 I&N
Dec. 867 (BI A 1994); see also Matter of Perez-Contreras, 20 | &N Dec.

615, 617-20 (BI A 1992), and cases cited therein.

It is clear, however, that the neaning of this phrase is a matter
of federal law and that any analysis of whether a crinme involves
noral turpitude necessarily wll entail agency and judicial

3 As stated by the Suprene Court, “the term ‘noral turpitude’ first
appeared in the immgration laws in the Act of March 3, 1891,
26 Stat. 1084, ch. 551, which directed the excl usion of ‘persons who
have been convicted of a felony or other infamobus crine or
m sdeneanor involving noral turpitude.’” Jordan v. De George, 341
U S. 223, 229 n.14 (1951).

4 In dissent, Justice Jackson noted the “wearisonme repetition of
cliches attenpting to define ‘noral turpitude,’” Jordan V.
De George, supra, at 239 (Jackson, J., dissenting), and concl uded
that the phrase “crinme involving nmoral turpitude” had “no
sufficiently definite meaning to be a constitutional standard for
deportation.” 1d. at 232.
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construction.®> W have held that noral turpitude refers generally to
conduct that is inherently base, vile, or depraved, and contrary to
the accepted rules of norality and the duties owed between persons
or to society in general. Matter of L-V-C-, Interim Decision 3382
(BIA 1999); Matter of Danesh, 19 1&N Dec. 669 (BIA 1988); see also
Rodriquez-Herrera v. INS, 52 F.3d 238 (9th Cir. 1995); G ageda v

INS, 12 F.3d 919, 921 (9th Cir. 1993) (noting that courts have
described noral turpitude in general terms as “an ‘act of baseness
or depravity contrary to accepted noral standards’” (quoting Guerrero
de Nodahl v. INS, 407 F.2d 1405, 1406 (9th Cir. 1969)), and as
““basically offensive to American ethics and accepted nora

standards’” (quoting Castle v. INS, 541 F.2d 1064, 1066 (4th Cir.
1976))). Under this standard, the nature of a crime is neasured
agai nst contenporary noral standards and may be suscepti bl e to change
based on the prevailing views in society. See generally United
States v. Francioso, 164 F.2d 163 (2d Cir. 1947); Ng Sui W ng V.
United States, 46 F.2d 755 (7th Cir. 1931); Matter of G, 1 I &N Dec.
59, 60 (BIA 1941) (stating that the standard by which an offense is
to be judged is “that prevailing in the United States as a whol e,
regarding the common view of our people concerning its nora

character”).

Furtherrmore, while crines involving noral turpitude often involve
an evil intent, such a specific intent is not a prerequisite to
finding that a crinme involves noral turpitude. See Rodriguez-Herrera
V. INS, supra, at 240 (noting that the United States Court of Appeals
for the Ninth Circuit has “held only that without an evil intent, a
statute does not necessarily involve noral turpitude”); Gonzalez-
Alvarado v. INS, 39 F.3d 245, 246 (9th Cir. 1994) (noting that “[a]
crime involving the willful comr ssion of a base or depraved act is
a crime involving noral turpitude, whether or not the statute
requires proof of evil intent”); Gageda v. INS, supra, at 922
(hol ding that the “conbination of the base or depraved act and the

5 There is little available legislative history to provide gui dance
regarding the neaning of +the phrase “crine involving noral
turpitude.” See Cabral v. INS, 15 F.3d 193, 195 (1st Cir. 1994)
(concluding that the “legislative history | eaves no doubt . . . that
Congress left the term‘crine involving noral turpitude to future
adm nistrative and judicial interpretation”).

7
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wilfulness of the action . . . makes the crime one of noral
turpitude”); Guerrero de Nodahl v. INS, supra, at 1406; Matter of
Franklin, supra, at 868 (“Anpbng the tests to deternmne if a crine
involves noral turpitude is whether the act is acconpanied by a
vicious notive or a corrupt nmnd.”); Matter of Danesh, supra; Mtter
of Wojtkow, 18 I &N Dec. 111 (BI A 1981); Matter of Medina, 15 | &N Dec.
611, 614 (BIA 1976) (stating that the “presence or absence of a
corrupt or vicious mnd is not controlling” and that crinnally
reckl ess behavior may be a basis for a finding of noral turpitude),
aff'd sub nom Medina-Luna v. INS, 547 F.2d 1171 (7th Cir. 1977)
But see Matter of Khourn, supra, at 1046 (“The Board has held that
‘evil intent’ is a requisite elenment for a crinme involving nora
turpitude.”); Matter of Flores, 17 I1&N Dec. 225, 227 (BIA 1980)
(holding that an “evil or malicious intent is said to be the essence
of nmoral turpitude”); Mtter of Abreu-Semi no, 12 |I&N Dec. 775, 777
(BIA 1968) (finding that “crines in which evil intent is not an
el ement, no matter how serious the act or harnful the consequences,
do not involve noral turpitude”).

Certain crines have been readily categorized as involving nora
turpitude. For exanple, the Suprenme Court has noted that “fraud has
consi stently been regarded as such a contani nating conponent in any
crime that Anerican courts have, wi thout exception, included such
crimes within the scope of noral turpitude.” Jordan v. De George
supra, at 229. Oher crines involving acts of baseness or depravity
have been found to be crinmes involving nmoral turpitude even though
t hey have no el enent of fraud and, in sone cases, no explicit el enent
of evil intent (e.g., murder, rape, robbery, kidnaping, voluntary
mansl| aughter, sone involuntary manslaughter offenses, aggravated
assaults, mayhem theft offenses, spousal abuse, child abuse, and
incest). See 6 Charles Gordon, et al., Immigration Law and Procedure
§ 71.05[1][d] (rev. ed. 1999), and cases cited therein. Statutory
rape has been found to involve noral turpitude even though it has no
intent elenent. See Marciano v. INS, 450 F.2d 1022 (8th Cir. 1971),
cert. denied, 405 U S. 997 (1972); Castle v. INS, supra, at 1066
(stating that the “inherent nature” of the offense “is so basically
offensive to Anmerican ethics and accepted noral standards as to
constitute noral turpitude per se”); Matter of Dingena, 11 |&N Dec.
723 (BI A 1966). Wile it is generally the case that a crinme that is
“mal umin se” involves noral turpitude and that a “nmal um prohi bitunt
of fense does not, this categorization is nore a general rule than an
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absol ute standard. See Kenpe v. United States, 151 F.2d 680, 688
(8th Cir. 1945).

In determining whether a crime involves noral turpitude, the
speci fic statute under which the conviction occurred is controlling.
See Matter of Khourn, supra, at 1044; Matter of Franklin, supra, at
868- 69. If the statute defines a crinme in which turpitude
necessarily inheres, then, for imrgration purposes, the offense is
acrine involving noral turpitude. Matter of Short, 20 | &N Dec. 136,
137 (BI A 1989). Thus, whether a particular crime involves noral
turpitude “is determ ned by the statutory definition or by the nature
of the crinme not by the specific conduct that resulted in the
conviction.” MNaughton v. INS, 612 F.2d 457, 459 (9th Cir. 1980).
The crinme nust be one that necessarily involves noral turpitude
wi t hout consi deration of the circunstances under which the crine was,
in fact, committed. See Goldeshtein v. INS, 8 F.3d 645, 647 (9th
Cir. 1993).

V. CONVI CTI ONS UNDER SECTI ONS 28- 697(A) (1) AND 28- 1383(A) (1)

In the present case, we examne whether the respondent’s
convictions under sections 28-697(A)(1) and 28-1383(A)(1) of the
Arizona Revised Statutes are for crinmes involving noral turpitude.
Upon review of the above statutes, we cannot agree wth the
I mmigration Judge’s determ nation that this respondent’s aggravated
DUl of fenses are not crinmes involving noral turpitude.

We note that the only specific finding of the Inmgration Judge was
that “driving under the influence of intoxicating liquor” had not
been shown to be a crime involving noral turpitude. We do not
di sagree with the Immgration Judge in this regard. Sinple DU is
ordinarily a regulatory offense that involves no cul pable nental
state requirenent, such as intent or know edge. See Matter of Abreu-
Sem no, supra. In State v. Thonpson, 674 P.2d 895 (Ariz. Ct.
App. 1983), sinple DU under section 28-692 of the Arizona Revised
Statutes was found not to be a malumin se of fense because it did not

require a cul pable nental state. We are aware of no case |aw
specifically addressing the question whether sinple DU is a crine
i nvolving noral turpitude in the immgration context. The absence

of such | aw suggests a |long historical acceptance that a sinple DU

9
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of fense does not inherently involve noral turpitude, and we are not
persuaded to conclude otherw se.® W find that the offense of
driving under the influence under Arizona | aw does not, without nore,
reflect conduct that is necessarily norally reprehensible or that
i ndicates such a level of depravity or baseness that it involves
noral turpitude.

The i nstant case, however, involves convictions for aggravated DU
under sections 28-697(A) (1) and 28-1383(A)(1) of the Arizona Revised
Statutes. Convictions under these statutory provisions may involve
two separate forns of aggravating m sconduct. A person nay be found
gui lty of aggravated DU by conmitting a DU of fense while know ngly
driving on a suspended, cancel ed, or revoked |icense or by committing
a DU offense while already on a restricted |icense owing to a prior
DUI . We find that the serious msconduct described in either of
these statutes involves a baseness so contrary to accepted noral
standards that it rises to the level of a crime involving noral
turpitude. A contrary conclusion is not mandated by the absence of
a specific elenent of intent in the statutes because the aggravated
circunstances necessary for a conviction under either section
establish a cul pable nental state adequate to support a finding of
noral turpitude.

A conviction for aggravated DU under section 28-697(A) (1) or
section 28-1383(A)(1) requires a showing that the offender was
“knowi ngly” driving with a suspended, cancel ed, revoked, or refused
license. See State v. Cranmer, 962 P.2d 224 (Ariz. Ct. App. 1998);
State v. Superior Court, 945 P.2d 1334 (Ariz. Ct. App. 1997);

6 Some federal and state courts within the jurisdiction of the Ninth
Circuit have found in nonimmgration contexts that sinple DU is a
malumin se offense. E.qg., Bronson v. Sw nney, 648 F. Supp. 1094,
1100 (D. Nev. 1986), rev'd on other grounds sub nom Bronson v.
McKay, 870 F.2d 1514 (9th Cir. 1989); People v. Weathington, 282
Cal. Rptr. 170, 181 (Cal. Ct. App. 1991) (stating that a person who
drives under the influence of intoxicating liquor “is guilty of an
innately reprehensible act, which every reasonable person would
decry” and citing United States v. Barner, 195 F. Supp. 103, 108
(N.D. Cal. 1961)); State v. Darchuck, 156 P.2d 173 (Mont. 1945);
State v. Davis, 296 P.2d 240 (Or. 1956).

10
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State v. Agee, 887 P.2d 588 (Ariz. Ct. App. 1994). Thus, in order
for a notorist to be convicted of aggravated DU in Arizona, the
state nmust prove that the defendant knew or should have known t hat
his license was suspended.” State v. WIllianms, 698 P.2d 732, 734
(Ariz. 1985) (holding that driving without a license necessarily
i nvol ves a cul pabl e nental state); see also Wight v. State, 656 P.2d
1226 (Al aska 1983) (indicating that those who drink know ng t hat they
have comritted crinmes while drunk in the past, as well as those who
drink knowi ng that they will be driving, cormit a malumin se act by
their drinking); State ex rel. Sullivan v. Price, 63 P.2d 653, 655
(Ariz. 1937) (recognizing that revocation of driving privileges
el im nates drivers shown to be dangerous); State v. Jansing, 918 P.2d
1081 (Ariz. Ct. App. 1996) (finding that a motorist with a suspended
license who drove while intoxicated accepted the risk of possible
harmto others); People v. Wathington, 282 Cal. Rptr. 170 (Cal. Ct.
App. 1991) (regarding notice to a notori st when he has been convi ct ed
of a prior DU offense); Matter of Magall anes, InterimDecision 3341
(Bl A 1998) (discussing the inherently reckless act of drunk driving
and the unjustifiable risk of harm of drunk driving).

Consequently, aside from the culpability that is often, but not
i nherently, present in a sinple DU offense, an i ndividual who drives
under the influence in violation of the relevant provisions of
section 28-697(A)(1) or section 28-1383(A)(1l) does so with the
know edge that he or she should not be driving under any
ci rcunst ances. W find that a person who drives while under the
i nfluence, knowing that he or she is absolutely prohibited from

7 The parties presented no case | aw pertaining to the provisions of
sections 28-697(A) (1) and 28-1383(A)(1) that relate to driving under
the influence while a person’s driver’'s license or privilege to

drive is “restricted.” However, this aggravating circunstance is
specifically tied to restrictions on driving resulting froma prior
DU viol ation. We have little difficulty concluding that an

i ndi vidual who has been given restricted permission to drive,
specifically as a result of having driven under the influence, who
commits another DU while under such a restriction has engaged in
conduct that contenporary society woul d deemto be grossly of fensive
to “* Anerican ethics and accepted noral standards.’” Grageda V.
INS, supra, at 921 (quoting Castle v. INS, supra, at 1066).

11



I nterimDecision #3423

driving, conmmits a crine so base and so contrary to the currently
accepted duties that persons owe to one another and to society in
general that it involves noral turpitude.

Citing Matter of Short, supra, the concurring and dissenting
opi nion argues that to consider the individual elenments of these
of fenses together is a matter of “bootstrapping” into a finding of
noral turpitude through sone “undefined synergism” Matter of Lopez-
Meza, Interim Decision 3423, at 18-19 (Rosenberg, concurring and
di ssenting). The relevant discussion in Matter of Short, however,
pertained to a sinple assault with intent to commit a felony of
unproven seriousness. We did not hold in that decision that a
conbi nation of acts that are included as elenents of a specific
of fense coul d never, when added together, build to such a hei ght ened
devi ance fromaccepted noral standards as to reach a | evel of conduct
deenmed norally turpitudinous. In fact, additional aggravating
el ements can often transform an of fense that otherw se would not be
a crime involving noral turpitude into one that is.

The finding of noral turpitude in the crinmes in the present case
does not arise sinply from an amal gamation of distinct separate
of fenses; rather, it results froma building together of el enents by
which the crimnalized conduct deviates further and further fromthe
private and social duties that persons owe to one another and to

society in general. There is inherent difficulty in determ ning
whet her mar gi nal of fenses are crines involving noral turpitude. See
Jordan v. De George, supra, at 231. In our view, a sinple DU
offense is such a marginal crine. However, when that crine is

commtted by an individual who knows that he or she is prohibited
fromdriving, the offense beconmes such a deviance fromthe accepted
rul es of contenporary norality that it anobunts to a crine involving
noral turpitude.

Thus, we find that the Immgration Judge erred in termnating
renoval proceedi ngs based on his determ nation that the respondent’s
two aggravated DU convictions were not for crines involving noral
tur pi tude.

12



Interi mDecision #3423

VI . CONCLUSI ON

We conclude that the respondent’s convictions for aggravated DUl
in violation of sections 28-1383(A)(1) and 28-697(A) (1) of the
Arizona Revised Statutes, constitute convictions for a crine
i nvolving noral turpitude. Therefore, we find that the respondent
has been convicted of two crines i nvol ving noral turpitude, which did
not arise froma single scheme, and that he is renovabl e as charged.
Accordingly, we will sustain the appeal and vacate the decision of
the Inmgration Judge. The record will be remanded to the
I mmigration Judge to provide the respondent an opportunity to apply
for any relief fromrenoval for which he nay be eligible.

ORDER: The appeal of the Inmmigration and Naturalization Service is
sust ai ned.

FURTHER ORDER: The decision of the Inmigration Judge is vacated,
and the record is remanded to the Imrigration Judge for further
proceedi ngs consistent with the foregoing opinion.

Board Member M chael J. Heilman did not participate in the decision
in this case

CONCURRI NG AND DI SSENTI NG OPI NI ON: Lory Diana Rosenberg,
Board Menber

| respectfully concur in part and dissent in part.

Boil ed down to its essentials, the case before us presents a rather
confoundi ng | egal question. That question is: whether a conviction
for an aggravated driving of fense made up of two distinct regulatory
viol ations—driving under the influence, and driving while a
restriction is placed on a driver’'s license—neither of which
i ndependently involves noral turpitude, can be deened to constitute
a conviction for a crine involving noral turpitude.

The nmajority recognizes that Arizona state | aw does not require a
cul pabl e nmental state to convict for driving under the influence.

13
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The majority also concedes that “a long historical acceptance that
a sinple DU offense does not inherently involve noral turpitude”
warrants the conclusion that driving under the influence does not
reflect conduct that is norally reprehensible or indicate a | evel of
depravity that would support classifying it as a crine involving
noral turpitude. Mtter of Lopez-Meza, Interim Decision 3423, at 8
(BIA 1999). VWile | agree with the mpjority that a sinple DU
of fense is not a crinme involving noral turpitude, | disagree with the
concl usion that an aggravated DU offense is a crine involving noral
tur pi tude.

I find the mpjority’s conclusion that the respondent’s two
convictions for aggravated driving under Arizona state | aw amount to
convictions for crinmes involving noral turpitude (because each
of fense requires both driving under the influence and a prior
restriction on the driver’'s license or privilege to drive) to be
premsed on little nore than sonme “undefined synergisni that we
previously have rejected as inadequate to constitute a crine
i nvol ving noral turpitude. Matter of Short, 20 I&N Dec. 136, 139
(BIA1989) (ruling that if neither the of fense of aiding and abetting
nor the offense of assault with intent to conmit a felony upon the
person of a minor independently involves noral turpitude, then the
two crinmes conmbined do not involve noral turpitude). A state’s
desi gnation of an of fense as “aggravated” is not determ native of its
character, and it does not convert crimnal conduct that is devoid
of noral turpitude into a crinme that involves noral turpitude.

Consequently, | concur in part and dissent in part.

. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

It appears that the respondent has lived in the United States since
shortly after his birth sone 24 years ago. He has been a | awful
per manent resident for the past 10 years.

In a Notice to Appear (Form |-862) issued on July 24, 1997, the
I mmigration and Naturalization Service charged the respondent with
renmovability on the ground that he was convicted of two crinmes
involving noral turpitude not arising out of a single schenme of
crimnal msconduct. See section 237(a)(2)(A)(ii) of the Imigration
and Nationality Act, 8 U S.C. § 1227(a)(2)(A)(ii) (Supp. Il 1996).
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The bases for this charge are the respondent’s June 19, 1998,
convictions under Arizona state |law for two of fenses of “aggravated
driving or actual physical control of a vehicle while under the
i nfluence of intoxicating l|iquor or drugs” (“DU”), comritted in
violation of sections 28-692(A) (1) and 28-697(A) (1), and
28-1381(A) (1) and 28-1383(A)(1), of the Arizona Revised Statutes.?

Section 28-692(A)(1) of the Arizona state statute, subsequently
reenacted as section 28-1381(A)(1), provided, in pertinent part, that
it is unlawful for any person to “drive or be in actual physical
control of any vehicle” within the state “while under the influence
of intoxicating liquor, any drug, a vapor releasing substance
cont ai ni ng a toxi c substance” or any conbinati on thereof. Ariz. Rev.
St at. Ann. § 28-692(A) (1) (1997); Ariz. Rev. St at . Ann.
§ 28-1381(A)(1) (1998). Section 28-697(A)(1l), reenacted as section
28-1383(A) (1), provided, in pertinent part, that a person is guilty

of aggravated driving or actual physical control while under the
i nfluence of intoxicating liquor or drugs if the person

[cl]ommits a violation of [driving under the influence]
or this section while the person’s driver’s |icense or
privilege to drive is suspended, cancelled, revoked or
refused, or the person’s driver’s license or privilege
todrive is restricted as a result of violating § 28-692
[driving under the influence] or under § 28-694
[adm ni strative |icense suspension for driving under the
i nfluence].

Ari z. Rev. St at . Ann. § 28-697(A)(1); Ariz. Rev. St at.
Ann. 8 28-1383(A)(1). These sections also penalize a third
violation, including the adjudication of a juvenile as delinquent,
and any violation for driving under the influence while a person
under the age of 15 is in the vehicle. See Ariz. Rev. Stat. Ann.
88 28-697(A)(2)-(3), 28-1383(A)(2)-(3).

1 The two convictions refer to offenses commtted on January 29,
1997, and March 1, 1998.

15



I nterimDecision #3423

At a hearing before an Immigration Judge in November 1998, the
respondent adnmitted having been convicted under the designated
statutes, but denied being renovabl e as charged. The parties appear
to agree that the respondent was convicted and was sentenced to
4 months for each offense, to be served concurrently, with a period
of probation to follow.?2

After briefing fromboth parties, the Inmgration Judge rul ed that
a conviction for aggravated driving under the influence for which a
sentence of less than 1 year is inposed does not ampunt to a
conviction for a crine involving noral turpitude. Specifically, the
I mmigration Judge concluded that the Service failed to nmeet its
burden of proving that the crines of driving under the influence of
whi ch the respondent was convicted are offenses involving the type
of base or vile conduct that classically characterizes a crinme
i nvol ving noral turpitude. See section 240(c)(3)(A) of the Act,
8 US.C 8§ 1229a(c)(3)(A) (Supp. Il 1996) (requiring the Service to
prove a |lawful permanent resident’s renpvability by clear and
convi nci ng evi dence).

1. ANALYSIS: WHETHER AN OFFENSE | NVOLVES MORAL TURPI TUDE

Whet her the respondent is renovable as charged, i.e., whether he
has been convicted of a crinme involving noral turpitude, depends on
the nature of the respondent’s conviction. |In deternining whether

a crime involves nmoral turpitude, the statute under which the
conviction occurred is controlling. Mtter of Franklin, 20 I &N Dec.

2 The fact that the respondent’s concurrent sentences were only
4 nont hs for each offense elimnates the possibility of treating his
offenses as constituting a crime of violence under federa
imngration law. See section 101(a)(43)(F) of the Act, 8 U S.C
§ 1101(a)(43)(F) (Supp. Il 1996) (requiring a sentence of at |east
1 year); Matter of Puente, InterimDecision 3412 (Bl A 1999) (hol ding
that driving under the influence, for which the sentence was at
least 1 year, is an aggravated felony); see also Mtter of
Al dabesheh, Interi mDecision 3410 (BI A 1999) (ruling that concurrent
sentences may not be aggregated to determ ne the | ength of sentence
for purposes of immigration |aw).
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867 (BI A 1994), aff'd, 72 F.3d 571 (8th Cir. 1995), cert. denied, 519
U S. 834 (1996); Matter of Short, supra; see also Goldeshtein v. |INS,
8 F.3d 645, 647 (9th Cir. 1993) (citing MNaughton v. INS, 612 F.2d
457, 459 (9th Cir. 1980), which held that whether a crinme is one
i nvolving nmoral turpitude is determ ned by the statutory definition
or by the nature of the crime, not by the specific conduct that
resulted in the conviction).

If the statute defines a crime in which turpitude necessarily
i nheres, then, for immgration purposes, the conviction is for a
crime involving noral turpitude. See Matter of Khourn, 21 |&N Dec.
1041 (BI A 1997). CQur consideration of the nature of the crine is
limted to the elenments necessary to prove a conviction under the
rel evant crimnal statute. If the statute is plain on its face,
addi ti onal evidence indicating the actual conduct of the respondent
is not pertinent to our determ nation for imrigration purposes. See
Matter of Perez-Contreras, 20 | &N Dec. 615, 618 (BI A 1992) (hol ding
that where the elements of the statute necessary to convict for
assault did not include use of a weapon, such evidence in the record
of conviction had no bearing on the nature of the offense).

Where the relevant statute enconpasses both offenses that involve
noral turpitude and those that do not involve noral turpitude, we may
then look to the judgnment of conviction; and, if the judgnent of
conviction does not indicate the nature of the respondent’s crine,
we rmay then | ook to other docunents that are considered part of the
record of conviction. Matter of Short, supra, at 137-38 (citing
Matter of Esfandiary, 16 |1&N Dec. 659, 661 (BIA 1979), as defining
the “record of conviction” to include the indictnent, plea, verdict,
and sentence); see also Matter of Rodriquez-Cortes, 20 | &N Dec. 587
588 (BI A 1992) (including an “infornmation” as part of the “record of
conviction”); Matter of Mena, 17 | & Dec. 38 (BI A 1979) (considering
a transcript of arraignment in which the respondent pled guilty).
W look to the record of conviction “to determne what |aw, or
portion of law, was violated.” Matter of Esfandiary, supra, at 660.

The record before us on appeal does not contain a judgnment of
conviction or any docunents that make up a record of conviction. In
fact, the record does not indicate anything nmore than that the
respondent violated the statutory sections charged in the Notice to
Appear. Therefore, for purposes of determ ning the nature of the
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nm sdenmeanor of fenses comm tted by the respondent, all we have before
us is the language of the statutes that he was convicted of
vi ol ati ng.

As discussed in greater detail below the statute under which the
respondent was convicted does not indicate that an evil intent is
required to sustain a conviction for the offense. Simlarly, as the
| mmigration Judge found, the state statutory violation of driving
under the influence with a restricted |icense does not require that
any elenment of the offense, which nust be proved to sustain a
conviction, involve base or vile conduct. Moreover, the fact that
a state has denominated an offense as “aggravated driving” does not
change the character of that offense.

A. Evil Intent, or Base and Vil e Conduct, as a Factor

Crimes involving noral turpitude typically refer to crimna
conduct that is inherently base, vile, or depraved, and contrary to
the accepted rules of norality and the duties owed between persons
or to society in general. See Matter of Danesh, 19 | &N Dec. 669, 670
(BI'A 1988); Mtter of Flores, 17 |&N Dec. 225, 227 (BIA 1980)
Neither the seriousness of the offense nor the severity of the
sentence i nposed is determ native of whether a crime involves nora
turpitude. Instead, the characterization of the offense relates to
the offender’s evil intent or corrupt nmnd. Matter of Serna, 20 | &N
Dec. 579, 581 (BIA 1992) (reiterating that a crine involving nora
turpitude is an act that is per se norally reprehensible and
intrinsically wong or malum in se); see also Matter of Flores
supra; Matter of Abreu-Senmino, 12 | &N Dec. 775 (BI A 1968); Matter of
P-, 6 1&N Dec. 795, 798 (BI A 1955).

Based on these well-established principles, the majority concedes
that a sinple DU is not a crinme involving noral turpitude. 1In fact,
the majority concedes inplicitly that an infinite nunber of
successive m sdeneanor DU convictions, so long as they are
denom nated as sinple DU offenses, would constitute neither a crine
of violence nor a crinme involving noral turpitude.

The majority contends, however, that the el ements of an aggravated
DUl under Arizona |aw, which include a DU either comritted with the
know edge that one's license is suspended or revoked or conmitted
following a prior DU conviction, are sufficient to transformthe
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of fense from a nonturpitudinous crime to an offense of “baseness

contrary to accepted noral standards that . . . rises to the
|l evel of a crinme involving noral turpitude.” Matter of Lopez-Meza,
supra, at 9. In so doing, the mjority concludes that the

aggravating factors incorporated under sections 28-697(A) and
28-1383(A) of the Arizona Revised Statutes “establish a cul pable

ment al state adequate to support a finding of noral turpitude.” 1d.;
see also id. at 9-10 (discussing Arizona case |aw). Thus, the
majority | ooks to the offender’s intent in committing the offense as
the basis for characterizing the offense, as well as to sone

essential characterization of the offense itself, to reach its
conclusion that the respondent’s convictions are for a crinme that
i nvol ves noral turpitude.

The majority correctly asserts that a conviction for aggravated DUl
under Arizona |law requires proof that the notorist knew or should
have known that his or her |icense was suspended or revoked. See
State v. Wllianms, 698 P.2d 732, 734 (Ariz. 1985) (holding that
driving without a license involves a culpable nental state).
Neverthel ess, the nere elenent in a statute of intent to commt a
crime is not dispositive of the question whether a crimnal
convi ction under that statute is for a crine that involves noral
turpi tude.

The necessary intent to be proved in obtaining a conviction for
aggravated DU under Arizona law is the intent to ignore a state
adm nistrative directive. This level of intent nay be characterized
as a knowing violation of a statutory mandate, on its face. It is
a level of intent that is based upon an actor’s know edge of a
regul atory obligation and a breach of that obligation. And, it is
not a level of intent that supports a finding that the offense
committed is one involving noral turpitude.

It is well established that every showi ng of intent that nay be an
el ement of a crimnal offense is not the same as the “evil intent”
that is contenpl ated for purposes of determ ning that noral turpitude
i nheres in a particul ar of fense. The United States Court of Appeal s
for the Ninth Circuit, the jurisdiction in which this case arises,
has made clear that “we nust focus on the crinme categorically as
defined by the statute, and not on the specific conduct of [the
respondent].” Rodriguez-Herrera v. INS, 52 F.3d 238, 240 (9th Cir.
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1995) (enphasis added) (citing Goldeshtein v. INS, supra, at 647, as
finding that the presence of nmens rea alone as an elenent of a
conviction does not establish an evil intent for purposes of

determ ning whether a crime involves noral turpitude); see also
Handan v. INS, 98 F.3d 183, 188 (5th Cir. 1996); Gonzal ez-Al varado
V. INS, 39 F.3d 245, 246 (9th Cir. 1994) (concluding that in deciding
whether an alien's conviction defines a crinme involving noral

turpitude, “we consider the elenents or nature of a crinme as defined

by the rel evant statute”).

The | evel of intent necessary to convict the respondent under the

Arizona statute for aggravated driving is not an evil intent.
Aggravated driving nerely requires the offender’'s know edge that he
is not authorized to drive because his license is restricted. When

he drives, knowi ng that he is not supposed to be driving, he violates
the law. Such conduct may be knowi ng and even reckless, but it is
not evil. See Matter of Fualaau, 21 |I&N Dec. 475, 478 (BIA 1996)
By contrast, a finding that a crine involves noral turpitude requires
a showing that the crimnal statute specifically proscribes either
an evil intent or conduct that, by its nature, is vile and depraved,
or both. See Matter of Khourn, supra (evil intent is inherent in the
knowi ng or willful sale and distribution of controlled substances).
There is no basis for a conparable finding here.

That an offense is designated by the state as “aggravat ed” does not
change the character of the violation and does not render the of fense
one involving noral turpitude for purposes of the inmigration | aws.
In United States v. Anderson, 989 F.2d 310, 312 (9th Cir. 1993), the
Ninth Circuit rejected the proposition that reliance on state | abels
was sufficient to establish that a state conviction satisfied a
uni form federal definition. The Ninth Circuit’s holding conports
with |ongstanding Supreme Court |aw, recognizing that it would be
afallacy to presune that, in a federal act, Congress would rely upon
state | abels to characterize particular offenses or give controlling
effect to such state classifications. See United States v. Nardell o,
393 U. S. 286, 293-94 (1969). Thus, the |l abel “aggravated” in the
Arizona state statute does not necessarily indicate that the
character of the offense of which the respondent has been convicted
is one involving noral turpitude.

B. Intersection of Two O f enses
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A strictly regulatory offense, such as driving without a |icense,
is not a crime involving noral turpitude. See Mtter of
Abreu-Senino, 12 |&N Dec. 775 (BIA 1968) (holding that regulatory
of fenses are not crinmes involving noral turpitude). Yet, despite the
fact that both unlawful driving and DU are regul atory offenses,
whi ch can be comritted in the absence of an evil intent or conduct
that is base, vile, or depraved, the majority seeks to bootstrap the
intent requirenent attached to the regulatory offense of unlawful
driving to create a DU offense that involves noral turpitude.

Such an approach is inconsistent wth established precedent
interpreting this section of the Act. As | stated at the outset,
noral turpitude cannot be viewed as arising from sone “undefined
synergisnf by which two offenses, which do not involve noral
turpi tude, sonmehow conbine to create one crime involving noral
turpitude. Matter of Short, supra, at 139; see also Handan v. INS
supra, at 188 (holding that a deportability finding cannot be
sust ai ned where none of the el enents under a crimninal statute invol ves
nmoral turpitude); United States ex rel. Zaffarano v. Corsi, 63 F.2d
757, 758 (2d Cir. 1933) (ruling that assault is not a crine involving

noral turpitude unless combined with another offense that involves
noral turpitude).

For exanple, in Matter of Short, supra, this Board detern ned that
in order for assault to be a crime involving noral turpitude, it had
to be conbined with anot her of fense that independently involved nora
turpitude. W stated unequivocally that two offenses that did not
i nvol ve nmoral turpitude cannot be conbined to create one of fense that
i nvolves nmoral turpitude. 1d. Wereiterated this principle in Matter
of Fual aau, supra, at 478, where we found that even where an assault
of fense had as an el enent a reckless nens rea, such a crinme would not

necessarily involve noral turpitude. I nstead, we noted that a
reckl ess intent must be coupled with another elenent that involves
noral turpitude, such as the infliction of serious bodily injury. [d.

The mpjority’'s flawed approach in this case runs afoul of prior
precedent decisions, which address the very sanme pitfalls in
interpreting such hybrid offenses. | cannot, therefore, agree that
the respondent’s conviction is for a crine involving noral turpitude
on this basis al one.
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I11. EVALUATI ON OF THE RECORD

While | do not disagree that the respondent’s nental state in
committing a crinme may be an inportant factor in determ ning whether
a crinme involves noral turpitude, the evidence in this case reflects
that the respondent’s intent, as reflected in what little we know of
his convictions, is too attenuated to indicate the type of conduct
that would suggest a level of depravity that reasonably can be
associated with noral turpitude. See Rodriguez-Herrera v. INS, supra.
The of fensive conduct conplained of by the mpjority is DU, whereas
the intent requirenent relates solely to one’s know edge of having
one’s driving privileges restricted owing to a previous violation.

In other words, the DU portion of the Arizona statute still remains
a strict liability offense; and driving with a restricted |icense
whi | e under the influence remains an of fense that cannot be consi dered
base, vile, or depraved. Thus, the conduct associated with aggravated
DU under Arizona law still remains a regulatory violation. 1|s such
conduct condoned by society? Certainly not. However, that is why the
state legislature made it a punishable crine.

Not hi ng—+ncluding their being joined together, or +the |abe
“aggravat ed” —has changed the nature of either of these offenses. The
fact that an alien convicted of aggravated DU under sections
28-697(A) and 28-1383(A) of the Arizona Revised Statutes has driven
whil e under the influence, knowing that he or she was violating
another state regulatory restriction, is evidence that he or she has

committed a puni shabl e of fense. It is not evidence that the crine
i nvol ved the level of evil intent necessary to establish that the
crime was one involving noral turpitude. See Rodriguez-Herrera V.
INS, supra, at 241 (finding that the bare presence of some degree of
evil intent is not enough to convert a crime that is not serious into

one of noral turpitude leading to deportation); see also Mtter of
Serna, supra, at 582 (enphasizing that neither the seriousness of a
crimnal offense nor the severity of the sentence inposed is
determ native of whether a crime involves noral turpitude).

On these facts, | cannot find that the respondent’s nmens rea rises
to the level of an evil intent or that the nature of the offense is
such that, as a result of being “aggravated,” it 1is sonehow
transfornmed to a crine that is base, vile, or depraved. It is wel

establ i shed that an offense nust necessarily involve noral turpitude
in order for a conviction for that crine to support an order of
deportation. See United States ex rel. Zaffarano v. Corsi, supra
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United States ex rel. Robinson v. Day, 51 F.2d 1022 (2d Cir. 1931);
United States ex rel. Mylius v. Uhl, 210 F. 860 (2d Cir. 1914); United
States ex rel. Valenti v. Karmuth, 1 F. Supp. 370 (N.D.N. Y. 1932). It
is equally clear that any doubts in deciding such questions nust be
resolved in the alien’s favor. Fong Haw Tan v. Phelan, 333 U S. 6
(1948); United States ex rel. Ggliov. Neelly, 208 F.2d 337 (7th Cir
1953); Matter of Serna, supra, at 586; Matter of Hou, 20 | &N Dec. 513
(BI'A 1992), superseded on other grounds by section 203(b) of the
I mmigration and Nationality Technical Corrections Act of 1994, Pub. L.
No. 103-416, 108 Stat. 4305, 4311; see also Matter of Saint John, 21
| &N Dec. 593 (BI A 1996). As such, | cannot find that the respondent’s
conviction involves noral turpitude.

' V. CONCLUSI ON

I concur with the mmjority’s conclusion in this case that a
conviction for DU is not a conviction for a crime involving nora
t ur pi tude. However, the nmjority’'s analysis pertaining to the
respondent’s aggravated DUl convictions runs contrary to both Board
precedent and binding federal court authority. | disagree with the
majority’'s characterization of the respondent’s aggravated DU
convictions and would, instead, find that these crines do not
constitute crinmes involving noral turpitude. Consequently, | would
di snmiss the Service' s appeal
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